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BEFORE THE 
DEPARTMENT OF TRANSPORTATION 

WASHINGTON, D.C. 

) 
Joint Application of ) 

) 
UNITED AIR LINES, INC. ) 

ASIANA AIRLINES, INC. 1 
) 
) 
) 

and Docket OST-03- 

under 49 U.S.C. $3 41308 and 41309 for approval of and 
antitrust immunity for an Alliance Expansion Agreement 

January 3,2003 

MOTION OF UNITED AIR LINES, INC. 
FOR CONFIDENTIAL TREATMENT UNDER 14 C.F.R. S 302.12 

United Air Lines, Inc. (“United”), pursuant to Rule 12 of the Department’s Rules 

of Practice (14 C.F.R. 6 302.12), respectfully requests that the Department withhold from 

public disclosure the documents that United is filing herewith under seal in the above- 

captioned proceeding. These documents contain confidential, proprietary and 

commercially sensitive information. United is submitting these documents to facilitate 

the Department’s processing of the Joint Application of United and Asiana Airlines, Inc. 

(collectively, the “Joint Applicants”) for approval of and antitrust immunity for an 

Alliance Expansion Agreement filed concurrently herewith. In support of this request, 

United submits the following: 

I. UNITED’S CONFIDENTIAL DOCUMENTS ARE PROTECTED 
FROM PUBLIC DISCLOSURE BY THE FREEDOM OF 
INFORMATION ACT 

To facilitate expeditious processing of the Joint Application, United is voluntarily 

submitting documents similar to those submitted to the Department in conjunction with 
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other recent applications for antitrust immunity. An index of United’s confidential 

documents is attached. The documents, produced by United in consultation with counsel, 

are confidential and proprietary. 

United’s documents are protected from public disclosure under various 

exemptions to the Freedom of Information Act (“FOIA”), including 5 U.S.C. $8 

552(b)(3) and (b)(4). Exemption 3 protects from disclosure information specifically 

protected by another federal statute, including 49 U.S.C. 8 401 15. See British Airports 

Authority v. CAB, 531 F.Supp. 408,414 (D.D.C. 1982). Section 40115 states that the 

Department “shall” withhold from public disclosure, among other things, information that 

would adversely affect an air carrier’s competitive position in foreign air transportation. 

The documents at issue here clearly satisfy this standard. They contain extremely 

sensitive information, including United’s views on its competitive positions and its 

strategic intentions. These materials have not been made publicly available. If disclosed, 

this information could be used by United’s competitors to their strategic advantage, and 

United’s disadvantage, in making competitive decisions.’ 

Exemption 4 protects from public disclosure information that is “( 1) commercial 

or financial, (2) obtained from a person outside the government, and (3) privileged or 

confidential.” Gulf & Western Indus., Inc. v. United States, 615 F.2d 527,529 (D.C. Cir. 

The Department has found that Exemption 3 also applies to information protected by 49 
U.S.C. 8 4631 1. See Order 2001-10-2, at 2-3. That statutory provision prohibits the 
release of information acquired by the Department “when inspecting the records of an air 
carrier” or information that “is withheld from disclosure under section 401 15.” 49 U.S.C. 
0 4631 l(a). 
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1980) (citations omitted). The documents at issue here clearly satisfy this standard. All 

are commercial or financial in nature; they were obtained from a private citizen; and are 

privileged or confidential. United would suffer substantial competitive harm if the 

documents were publicly disclosed. See Washington Post Co. v. HHS, 690 F.2d 252,268 

(D.C. Cir. 1982) (defining the standard for whether a document is privileged or 

confidential). Public disclosure of such information could "'impair the Government's 

ability to obtain necessary information in the future or .  . . cause substantial harm to the 

competitive position of the person from whom the information was obtained."' National 

Parks & Conservation Ass'n v. Kleppe, 547 F.2d 673,677-78 (D.C. Cir. 1976) (quoting 

National Parks & Conservation Ass'n v. Morton, 498 F.2d 765-70 (D.C. Cir. 1974)); 

Burke Energy Cow. v. DOE, 583 F. Supp. 507,510-11 (D. Kansas 1984). 

11. ACCESS TO UNITED'S CONFIDENTIAL AND PROPRIETARY 
DOCUMENTS SHOULD BE LIMITED TO COUNSEL AND 
OUTSIDE EXPERTS 

Due to the nature of the documents United has filed, Rule 12 access should be 

limited to counsel and outside experts who file an affidavit stating that they will: (1)  use 

the information only for the purpose of participating in this proceeding; and (2) not 

disclose the information to anyone other than counsel or outside experts who have filed a 

valid affidavit with the Department. 

The documents United has filed under Rule 12 contain highly sensitive 

commercial information relating to international strategy, performance and planning. In 

order to protect United's ability to compete effectively in international markets, it is 
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imperative that this information not be disseminated to United’s competitors, even under 

Rule 12 procedures. In recent years, the Department has routinely limited Rule 12 access 

to such data filed in the course of antitrust proceedings to counsel and outside experts.? 

By limiting access in this manner, the Department can permit parties to fully participate 

in this proceeding while limiting the risk of competitive harm that would result if the 

information were disseminated to United’s competitors. 

WHEREFORE, for the foregoing reasons, the Department should grant United’s 

motion to withhold from public disclosure the confidential, proprietary and commercially 

sensitive information that United has filed under seal; limit Rule 12 access to counsel and 

outside experts as described above; and grant such other and further relief as the 

See, a, Joint Application of American Airlines, Inc. and Swiss International Air Lines 
- Lz(Docket OST-02-12688), Notice Providing Access to Documents (July 10,2002); 
Joint Application of Delta Air Lines/Air France/Alitalia/Czech Airlines; (Docket OST- 
01-10429), Notice Providing Access to Documents (August 21,2001); Joint Application 
of United/Austrian/Lauda/Lufthansa/SAS (Docket OST-00-7828), Notice Granting 
Access to Confidential Documents (September 15,2000); Joint Application of American 
Airlines, Inc. and the TACA Group (Docket OST-00-7088), Notice Granting Access to 
Confidential Documents (April 7, 2000); Joint Application of Alitalia-Linee Aeree 
Italiane-S.p.A., KLM Royal Dutch Airlines and Northwest Airlines, Inc. (Docket OST- 
1999-5674), Scheduling Notice and Initial Determination on Motion for Confidential 
Treatment Under 14 C.F.R. 302.39 (July 19, 1999); and Joint Application of United Air 
Lines, Inc. and Air Canada (Docket OST-96-1434), Notice Granting Access to 
Documents (July 11, 1997). 
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Department deems necessary. 

Respectfully submitted, 

BRUCE H. RABINOVITZ 0 
CATHLEEN PETERSON 
DAVID HEFFERNAN 
WILMER, CUTLER & PICKERING 
2445 M Street, N.W. 
Washington, D.C. 20037-1420 
(202) 663-6960 (phone) 
(202) 772-6960 (fax) 
brabinovitz @ wilmer.com (e-mail) 

Counsel for 
UNITED AIR LINES, INC. 

Dated: January 3,2003 

http://wilmer.com


Exhibit A 

BATES RANGE DATE DESCRIPTION 

UAOOOOOl Unknown 44 Pacific Performance 
UA000002- 200 1-2002 NYC to China Volumes 

INDEX OF UNITED CONFIDENTIAL DOCUMENTS 

RESPONSIVE TO 
DOCUMENT 
PRODUCTION 
REQUEST ITEM 

2 
2 

UA000005 
UA000006- 
UA000007 
UA000008- 
UA000074 
UA000075- 

2000 East Coast/Midwest to Beijing 2 

March -July 2001 Pacific Upper Cabin Share 2 

1999-2001 Boston-Hong Kong Carrier 2 
UA000076 Yield Data 
UA000077- 2000-2001 US POS to Hong Kong 
UA000078 

UA000081 
UA000082- 

UA Service 
January 24,2002 An Introduction to Asiana 192 

UA000153 
UAOOO154- 
UAO00198 
UAO00 199 
UA000200- 
UA000222 
UA000223- 

Airlines 

Airlines 
January 24,2002 An Introduction to Asiana 192 

August 20,2002 Memo re: Asiana Airlines 192 
May 2001 U.S. to Asia Transpacific Market 192 

September 2001 2002 Regional Planning Meeting 2 
Review 

UA000234 
UA000235- 

South Korea Overview 
Unknown Outlook on Korea Market 2 

UA000267 
UAOOO268 - Unknown 2002 Korean Market Overview 2 
UA000272 
UA000273- April 4,2001 Korean Market Overview 2 

UAO03 10 

UA000294 
UA000295- August 26,30 Recap of Meeting 1 
UA000296 
UA000297- 

2002 
2001 (est.) 2002 Korean Market 2 

UA00030 1 
UA000302- April 25-26 2001 Pacific Revenue Management 2 
UA000306 
UA000307- 

Meeting 
4 3  2001 New York - Asia CRS Shares 2 



UA0003 1 1 - I Unknown I United Code-Share 2 
UA0003 12 
UA0003 13- 
UA00033 1 
UA000332- 

Opportunities 
September 17, Pacific Regional Meeting 2 

November 9, U.S. - Hong Kong Air Service 2 
2002 

UA000342 
UA000343- 

I UA000383 

2001 
August 23,2001 NRT Expansion 2 

UA000384 

UA000363 
UA000364- 

I UA000423 

442001 Pacific Upper Cabin CRS Share 2 

I UA000424- 

UA000374 
UA000375- 
UA000379 
UA000380 
UA00038 1 
UA000382- 

I UA000430 

Performance 

Performance by Carrier & Entity 
4 4  2001 International Unit Revenue 2 

August 2001 NYC to Asia 2 
April 2002 Northwest Schedule to Beijing 2 
Unknown NYC -HKG Efficiency by 2 

UA00043 1 - 

Unknown 

I UA000445 

Carrier 

and Class 10/01 v. 10102 
Pacific CRS Shares by Country 2 

UA000452 I2ob2 I Performance August 2002 I 

September 2002 

UA000446- 

Pacific Review 2 

Unknown 
Q3 2001 
Pacific POS Data 2 

I I 

Unknown I Pacific Financial Performance - I 2 

September 20, I Intemational Unit Revenue 2 
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Managing Director, Government Affairs 
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Washington, D.C. 20005 

Attention: Air Mobility Analysis 
508 Scott Drive 

Northwest Airlines, Inc. Scott AFB, IL 62225-5357 
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Chief, Transportation, Energy & 
Agriculture Section, Antitrust Division 
U.S. Department of Justice 
325 Seventh Street, N.W. 
Suite 500 
Washington, D.C. 20530 

World Airways 
HLH Building 
10 1 World Drive 
Peachtree City, GA 30629 

Director of Flight Standards 
Federal Aviation Administration, AFS-1 
800 Independence Avenue, S.W. 
Washington, D.C. 20591 

William Evans 
For Evergreen 
Piper Rudnick LLP 
901 15th Street, N.W. 
Suite 700 
Washington, D.C. 20005 

Marshall S. Sinick 
For Aloha and Alaska 
Squire, Sanders & Dempsey 
1201 Pennsylvania Avenue, N.W. 
Suite 500 Suite 800 
Washington, D.C. 20004 

Jonathan B. Hill 
For Hawaiian 
Dow, Lohnes & Albertson 
1200 New Hampshire Avenue, N.W. 

Washington, D.C. 20036 

R. Bruce Keiner, Jr. 
For Continental, Continental Micronesia 

Crowell & Moring LLP 
1001 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 

Kevin Montgomery 
Vice President - Planning & 

Polar Air Cargo, Inc 
100 Oceangate, 15th Floor 
Long Beach, CA 90802 

and Air Micronesia Government Affairs 

Russell E. Pommer 
Associate General Counsel and 
Director of Regulatory Affairs 

Atlas Air, Inc. 
901 - 15th Street, N.W. 
Suite 400 
Washington, D.C. 20005 

Daniel J.McCauley 
Southern Air, Inc. 
67 Glover Avenue 
Norwalk, CT 06850 

John Byerly 
Deputy Assistant Secretary for 

State Department 
2201 C Street, N.W. 
Room 5830 
Washington, D.C. 20520 

Transportation Affairs 

Carl B. Nelson, Jr. 
Associate General Counsel 
American Airlines, Inc. 
1101 Seventeenth Street, N.W. 
Suite 600 
Washington, D.C. 20036 

David Vaughan 
For U P S  
Kelley, Drye & Warren 
1200 Nineteenth Street, N.W., Suite 500 
Washington, D.C. 20036 

John L. Richardson 
For Amerijet 
Crispin & Brenner, PLLC 
1156 Fifteenth Street, N.W. 
Suite 1105 
Washington, D.C. 20005 

Robert E. Cohn 
For Delta 
Shaw Pittman 
2300 N Street, N.W. 
Washington, D.C. 20037 

Angie Bird Garbuzinski 
Federal Express Corporation 
3620 Hacks Cross Road, Building B 
Memphis, TN 38125 

Embassy Of Republic of Korea 
2400 Massachusetts Avenue, N.W. 
Washington, D.C. 20008 

\DCNTl\Client\809875\1110\7963 - service list ati 
app.doc 


